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met. 1 therefore coneur in denying rehear-

ing.
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Patron brought action against discount
store for injuries sustained in slip-and-fall
accident. The District Court, Parish of Jef-
ferson, dismissed patron’s suit, in conformity
with jury verdict. Patron appealed. After
remand, 619 So.2d 37, the Court of Appeal
affirmed, and patron applied for writ of cer-
tiorari. The Supreme Court, Felicia Toney
Williams, J. pro tem., held that store failed to
establish that it had acted in reasonably pru-
dent manner to keep premises free from
hazardous conditions.

Reversed and remanded.

Lemmon, J., concurred and will assign
reasons.

1. Negligence &121.1(8)

Patron of discount store carried her bur-
den of proof of establishing that her slip-and-
fall accident was caused by hazardous condi-
tion, wax build-up on store’s floor, thereby
causing burden of proof to shift to store to
exculpate itself from liability by showing it
acted in reasonably prudent manner in exer-
cising duty of care owed to patron to keep
* Judge Felicia Toney Williams, Court of Appeal,

Second Circuit, participated as Associate Justice
Pro Tempore (effective September 1, 1994).
Judge William Norris, III, Court of Appeal, Sec-
ond Circuit, sitting by assignment in place of
Justice James L. Dennis in cases argued on Sep-

premises free of any hazardous conditions.
LSA-R.S. 9:2800.6, subd. B (1940).

2. Negligence &121.1(8)

Discount store did not satisfy its burden
of showing that it acted in a reasonably
prudent manner in exercising duty of care it
owed to patron to keep premises free of any
hazardous conditions, as was necessary to
overcome patron’s prima facie case that her
slip-and-fall accident was caused by wax
build-up on store’s floor, where only employ-
ee who testified on behalf of store was not
present on date of accident, did not have
personal knowledge of cleanup procedures
followed in relevant department on date of
accident, and gave only vague testimony re-
garding store’s safety and cleanup proce-
dures, which did not inclade periodic ingpec-
tions for hazards. LSA-R.S. 9:2800.6, subd.
B (1990).

(eorge H. Penn, Covington, for applicant.
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This case arises from a slip and fall acci-
dent which occurred at a K-Mart on April 20,
19%9. The burdens of proof on plaintiff and
defendant are therefore governed by the
1988 version of LSA-R.S. 9:2800.6.! The
issue presented for our review is whether,
under LSA-R.S. 9:2800.6, K-Mart carried its
burden of proving it acted in a reasonably
prudent manner in exercising its duty to
keep its premises free of any hazardous con-
ditions.

FACTS
On the afternoon of April 20, 1989, Judy
Duckett was shopping at K-Mart when she
slipped and fell and sustained various inju-
ries. At the jury trial held on Oectober 16,

tember 6-8 and 12, 1994, was the judge not on
panel for this case. See Rule IV, Part 2, sec. 3.

1. The statute was amended in 1990. The 1990
version applies only to causes of action arising
on or after September 1, 1990.
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1991, she testified that she slipped and fell
while shopping in the health and beauty aids
area of the store. She claimed there was a
grey spot on the floor in the area where she
slipped, and that the spot was approximately
twelve inches around. Duckett testified that
she knows what wax build-up looks like, and
the spot which caused her fall locked like
wax build-up. A customer who withessed
plaintiff’s fall econfirmed the existence of the
wax build-up, as she was also familiar with
its appearance.

K-Mart presented only one witness, Chris-
topher Collins, who was K-Mart's personnel
manager at the time of trial. On the date of
Duckett’s accident, Collins was the manager
of the home electronics department, but he
was not at work. Additionally, he did not
interview the author of the acecident report,
who was later fired for falsifying payroll
records. Collins testified |>the floors were
supposed to be cleaned and waxed regularly
by a concern named Good and Clean, which
was subsequently fired for sloppy work.
Good and Clean cleaned and waxed the floors
at night after closing, or in the morning
before the store opened. Colling acknowl-
edged the store manager was supposed to
perform a walk-through inspection of the
store every morning prior to opening. Addi-
tionally, the daily routine of every employee
included watching for anything hazardous on
the floor or counters and removing any such
hazards once they were recognized. After
deliberation, the jury affirmatively answered
interrogatories establishing that: (1) Duckett
sustained an aceident in K-Mart’s store on
April 20, 1989, (2) a hazardous condition ex-
isted in the store on that date, (3) her acci-
dent was caused by the hazardous condition
and, (4) K-Mart acted in & reasonably pru-
dent manner to keep the premises free from
any hazardous condition on April 20, 1989.
In conformity with the jury verdict, the trial
court dismissed plaintiff’s suit at her cost.

Duckett appealed only the jury’s finding
that K-Mart acted in a reasonably prudent
manner. She argued that K-Mart failed to

2. 920385 (La.App. Sth Cir. 12/16/92); 610 So.2d
289 (table).

3. 94-0579 (La. 5/14/93); 619 So.2d 37.
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prove it did not create the hazardous condi-
tion; thus, it failed to carry its burden of
proof. The court of appeal affirmed on the
basis of the partial record designated by
plaintiff, finding the record insufficient to
support a manifest error ruling? TUpon
plaintiff’s application to this Court, we grant-
ed writ of certiorari and remanded to the
court of appeal to render a decision on the
basis of the entire record® Again, the court
of appeal affirmed, finding the jury could
reasonably have concluded from the testimo-
ny that K-Mart carried its burden of proving
that it acted in a reasonably prudent manner
to keep the premises free from hazardous
conditiens.* On Duckett’s application, we
granted writ of certiorari® to review the
correctness of that decision. For the reasons
which follow, we reverse.

LAW
The liability of a merchant for injuries
sustained by a person while on the premises
of the merchant is governed by LSA-R.S.
9:2800.6. At the time of plaintiff's injury,
that statute |sprovided:
A. A merchant owes a duty to persons
who use his premises to exercise reason-
able care to keep his aisles, passageways,
and floors in a reasonably safe condition.
This duty includes a reasonable effort to
keep the premises free of any hazardous
conditions which reasonably might give
rise to damage.
B. In a suit for damages by a person who
has suffered damages as the result of a
hazardous condition while on the mer-
chant’s premises, the person must prove
that the accident was caused by a hazard-
ous condition. The burden of proof then
shifts to the merchant to prove that he
acted in a reasonably prudent manner in
exercising the duty of care he owed to the
person to keep the premises free of any
hazardous conditions.
C. In exculpating himself from lability
under this Subsection, the merchant need

4. 92-0385 (La.App. 5th Cir. 2/09/94); — So.2d
—— (table).

5. 637 So.2d 1058.
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not introduce the testimony of every em-
ployee of the merchant or any particular
proportion thereof, but is only required to
introduce the testimony of any employee
shown to have actually created the hazard-
ous condition and those employees and
management personnel whose job respon-
sibilities ineluded inspection or cleanup of
the area where the accident giving rise to
the damages occurred.

D. “Merchant” means one whose busi-
ness is to sell goods, foods, wares, or mer-
chandise at a fixed place of business.

[11 The evidence presented by plaintiff
established that her accident was caused by a
hazardous condition, namely, the wax build-
up on K-Mart's floor. She therefore carried
her burden of proof under 9:2800.6(B).
Thereafter, the burden of proof® shifted to
K-Mart to exculpate itself from liability by
showing it acted in a reasonably prudent
manner in exercising the duty of care it owed
to Duckett to keep the premises free of any
hazardous conditions. LSA-R.S. 8:2800.6(B).

[21 Under Section C of the statute, K-
Mart was required to present testimony from
“employees and management personnel
whose job responsibilities included inspeetion
or cleanup of the area where the accident
giving rise to the damages occurred.” K-
Mart did not do this. The only employee
who testified at trial was Christopher Collins.
Colling was not present at the |sJK-Mart store
on the date of the accident. Therefore, al-
though he could testify regarding K-Mart’s
regular safety and cleanup procedures, he
had no personal knowledge of whether those
procedures were adequately observed in the
health and beauty aids department on the
date of Duckett’s accident. In fact, he testi-
fied that he worked in the home electronics
department.

6. In Matthews v. Schwegmann Giant Supermar-
kets Imc., 559 So.2d 488 (La.1990), a case also
governed by the 1988 version of LSA-R.S.
9:2800.6, we recognized the twofold nature of
the merchant’s burden of proof. We held the
merchant must prove “that it did not create the
hazard and that its employees exercised the de-
gree of care which would lead to discovery of
most hazards.” (Emphasis added.) Id., 559
So0.2d at 488. In so holding, we relied on Brown
v. Winn-Dixie Louisiana, Inc., 452 So.2d 685,

Furthermore, even if K-Mart had present-
ed witnesses who could establish that its
customary procedures were followed on the
date of Duckett’s accident, it could not have
exculpated itself from liability on the basis of
those procedures. In addition to the fact
that Collins had no personal knowledge of
the cleanup procedures followed in the health
and beauty aids department on the date of
Duckett’s accident, his testimony regarding
K-Mart’s procedures was too vague to satis-
fy the preponderance of the evidence test on
the issue of reasonable prudence. In Brown
v. Winn-Dixie Lowisiang, Inc, 452 So.2d
685 (1.a.1984), the evidence established pro-
cedures almost identical to those described
by Collins in this case. The entire store was
swept and mopped each morning before
opening, and cleaning during the day was
performed on an “as needed” basis. There
were no periodie inspections for spills or
other hazards, but all employees were in-
structed to be on the lookout for dangerous
conditions. We held in that case that Winn-
Dixie failed to exculpate itself from Hability
because it proved only that the manager did
not notice the rice in a three-foot area while
walking in an eight-fost aisle with other
things on his mind, fifteen minutes before the
fall. 452 So.2d at 687.

In the instant case, p]aihtiff’s accident oe-
curred sometime around 3:30 in the after-
noon, thus the wax build-up had been on the
floor for at least several hours, ie., at least
since that morning. Accordingly, K-Mart
failed to prove that it acted in a reasonably
prudent manner to keep the premises free
from any hazardous condition on the date of
Duckett's accident. The jury was clearly
wrong in finding K-Mart had carried its
burden of proof.

687 (La.1984), a case tried prior to the enact-
ment of LSA-R.S. 9:2800.6. Implicit in our reli-
ance on Brown is that a merchant’s burden of
proof was not changed by 9:2800.6. The enact-
ment of that statute simply facilitated the mer-
chant’s burden of proof by relieving the mer-
chant of the potential burden of producing testi-
mony from every employee in the store on the
date of the accident. See McCardie v. Wal-Mart
Stores, Inc., 511 So.2d 1134 (La.1987).
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DECREE
The judgment of the court of appeal is
reversed, and this case is remanded to the
court of appeal for an assessment of quan-
tum.

LEMMON, J., concurs and will assign
reasons.

94-1600 (La. 10/28/94)
Judith Habeney, Wife of/and
William J. HABENEY
V.
Robin BELLOW, Fidelity Fire & Casual-
ty Insurance Co. and Zurich-Ameri-
can Insurance Company

Stephanie G. SCHOENBERGER
V.

Robin V. BELLOW and Fidelity Fire
& Casualty Insurance Co.

No. 94-C-1600.
Supreme Court of Louisiana.

Oct. 28, 1994.

After tort-feasor’s insurer was declared
insolvent, guest passenger of automebile that
collided with tort-feasor's vehicle settled
claim against uninsured/underinsured motor-
ist carrier for automobile in which she was
riding and filed claim with Louisiana Insur-
anee Guaranty Association (LIGA) under in-
solvent insurer’s policy. The Civil District
Court, Parish of Orleans, entered summary
judgment for claimant. The Court of Ap-
peal, 637 So.2d 1172, Schott, J., reversed,
holding that “covered claims” to which statu-
tory amendment’s exhaustion requirement
applied referred to claims pending against
LIGA, rather than claims pending against
* Judge Felicia Toney Williams, Court of Appeal,

Second Circuit, participating as Associate Justice
Pro Tempore, effective September 1, 1994,
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underinsured/uninsured motorist carrier on
effective date of amendment. On application
for writ of certiorari, the Supreme Court
held that amendment requiring exhaustion of
all ¢laims against other insurers would not be
retroactively applied to claimant’s preexisting
claims against LIGA pending at time of stat-
utory amendment.

Court of Appeals reversed; trial court
judgment reinstated.

Insurance &=4.4

“Covered claims” to which statutory
amendment’s exhaustion requirement applied
did not refer to claims pending against Loui-
siana  Insurance Guaranty  Association
(LLIGA) at time of amendment; retroactive
application of amendment would result in
claimant’s loss of vested substantive rights;
when plaintiff settled eclaim against UM in-
surer, reserving right to pursue eclaim against
LIGA, she based her decision on laws that
existed at time. LSA-R.S. 22:1386.

_LLPER CURIAM.*

In Sequra v. Frank, 630 So.2d 714 (La.
1994), we held that the 1990 and 1992 amend-
ments to LSA-R.S. 22:1386 were substantive
as they related to insurers but that applying
the statute retroactively would not violate
their constitutional rights under the contract
clauses of the United States and Louisiana
Constitutions. We based this decision on the
fact that because the Louisiana insurance
industry is pervasively regulated, insurers
had reason to anticipate that their obligations
under current policies might be altered by
further legislation, and this anticipation
would serve to prevent a total destruction of
the insurer’s contractual expectations. How-
ever, in Segure, supra, we specifically left
open the question of whether retroactive ap-
plication of limitations on an inswred’s pre-
existing elaims would unconstitutionaily dis-
turb the insured’s vested rights.

We granted certiorari in this case because
we believe that the court of appeal miscon- -

Dennis, J., not on panel. Rule IV, Part 2, § 3.



